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(b) When the net output of coal from
a washing plant is derived from coal
obtained from only one lease, the quan-
tity of washed coal allocable to the
lease will be based on the net output of
the washing plant.

(c) When the net output of coal from
a washing plant is derived from coal
obtained from more than one lease, un-
less determined otherwise by BLM, the
quantity of net output of washed coal
allocable to each lease will be based on
the ratio of measured quantities of coal
delivered to the washing plant and
washed from each lease compared to
the total measured quantities of coal
delivered to the washing plant and
washed.

§206.460 Transportation allowances—
general.

(a) For ad valorem leases subject to
§206.456 of this subpart, where the
value for royalty purposes has been de-
termined at a point remote from the
lease or mine, MMS shall, as author-
ized by this section, allow a deduction
in determining value for royalty pur-
poses for the reasonable, actual costs
incurred to:

(1) Transport the coal from an Indian
lease to a sales point which is remote
from both the lease and mine; or

(2) Transport the coal from an Indian
lease to a wash plant when that plant
is remote from both the lease and mine
and, if applicable, from the wash plant
to a remote sales point. In-mine trans-
portation costs shall not be included in
the transportation allowance.

(b) Under no circumstances will the
authorized washing allowance and the
transportation allowance reduce the
value for royalty purposes to zero.

(c)(1) When coal transported from a
mine to a wash plant is eligible for a
transportation allowance in accordance
with this section, the lessee is not re-
quired to allocate transportation costs
between the quantity of clean coal out-
put and the rejected waste material.
The transportation allowance shall be
authorized for the total production
which is transported. Transportation
allowances shall be expressed as a cost
per ton of cleaned coal transported.

(2) For coal that is not washed at a
wash plant, the transportation allow-
ance shall be authorized for the total
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production which is transported.
Transportation allowances shall be ex-
pressed as a cost per ton of coal trans-
ported.

(3) Transportation costs shall only be
recognized as allowances when the
transported coal is sold and royalties
are reported and paid.

(d) If, after a review and/or audit,
MMS determines that a lessee has im-
properly determined a transportation
allowance authorized by this section,
then the lessee shall pay any addi-
tional royalties, plus interest, deter-
mined in accordance with 30 CFR
218.202, or shall be entitled to a credit,
without interest.

(e) Lessees shall not disproportion-
ately allocate transportation costs to
Indian leases.

[61 FR 5481, Feb. 12, 1996, as amended at 64
FR 43289, Aug. 10, 1999]

§206.461 Determination of transpor-
tation allowances.

(@) Arm’s-length contracts. (1) For
transportation costs incurred by a les-
see pursuant to an arm’s-length con-
tract, the transportation allowance
shall be the reasonable, actual costs in-
curred by the lessee for transporting
the coal under that contract, subject to
monitoring, review, audit, and possible
future adjustment. MMS’ prior ap-
proval is not required before a lessee
may deduct costs incurred under an
arm’s-length contract. However, before
any deduction may be taken, the lessee
must submit a completed page one of
Form MMS-4293, Coal Transportation
Allowance Report, in accordance with
paragraph (c)(1) of this section. A
transportation allowance may be
claimed retroactively for a period of
not more than 3 months prior to the
first day of the month that Form
MMS-4293 is filed with MMS, unless
MMS approves a longer period upon a
showing of good cause by the lessee.

(2) In conducting reviews and audits,
MMS will examine whether the con-
tract reflects more than the consider-
ation actually transferred either di-
rectly or indirectly from the lessee to
the transporter for the transportation.
If the contract reflects more than the
total consideration paid, then MMS
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may require that the transportation al-
lowance be determined in accordance
with paragraph (b) of this section.

(3) If MMS determines that the con-
sideration paid pursuant to an arm’s-
length transportation contract does
not reflect the reasonable value of the
transportation because of misconduct
by or between the contracting parties,
or because the lessee otherwise has
breached its duty to the lessor to mar-
ket the production for the mutual ben-
efit of the lessee and the lessor, then
MMS shall require that the transpor-
tation allowance be determined in ac-
cordance with paragraph (b) of this sec-
tion. When MMS determines that the
value of the transportation may be un-
reasonable, MMS will notify the lessee
and give the lessee an opportunity to
provide written information justifying
the lessee’s transportation costs.

(4) Where the lessee’s payments for
transportation under an arm’s-length
contract are not based on a dollar-per-
unit basis, the lessee shall convert
whatever consideration is paid to a dol-
lar value equivalent for the purposes of
this section.

(b) Non-arm’s-length or no contract. (1)
If a lessee has a non-arm’s-length con-
tract or has no contract, including
those situations where the lessee per-
forms transportation services for itself,
the transportation allowance will be
based upon the lessee’s reasonable ac-
tual costs. All transportation allow-
ances deducted under a non-arm’s-
length or no contract situation are
subject to monitoring, review, audit,
and possible future adjustment. Prior
MMS approval of transportation allow-
ances is not required for non-arm’s-
length or no contract situations. How-
ever, before any estimated or actual
deduction may be taken, the lessee
must submit a completed Form MMS-
4293 in accordance with paragraph (c)(2)
of this section. A transportation allow-
ance may be claimed retroactively for
a period of not more than 3 months
prior to the first day of the month that
Form MMS-4293 is filed with MMS, un-
less MMS approves a longer period
upon a showing of good cause by the
lessee. MMS will monitor the allow-
ance deductions to ensure that deduc-
tions are reasonable and allowable.
When necessary or appropriate, MMS
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may direct a lessee to modify its esti-
mated or actual transportation allow-
ance deduction.

(2) The transportation allowance for
non-arm’s-length or no contract situa-
tions shall be based upon the lessee’s
actual costs for transportation during
the reporting period, including oper-
ating and maintenance expenses, over-
head, and either depreciation and a re-
turn on undepreciated capital invest-
ment in accordance with paragraph
(b)(2)(iv)(A) of this section, or a cost
equal to the depreciable investment in
the transportation system multiplied
by the rate of return in accordance
with paragraph (b)(2)(iv)(B) of this sec-
tion. Allowable capital costs are gen-
erally those for depreciable fixed assets
(including costs of delivery and instal-
lation of capital equipment) which are
an integral part of the transportation
system.

(i) Allowable operating expenses in-
clude: Operations supervision and engi-
neering; operations labor; fuel; utili-
ties; materials; ad valorem property
taxes; rent; supplies; and any other di-
rectly allocable and attributable oper-
ating expense which the lessee can doc-
ument.

(ii) Allowable maintenance expenses
include: Maintenance of the transpor-
tation system; maintenance of equip-
ment; maintenance labor; and other di-
rectly allocable and attributable main-
tenance expenses which the lessee can
document.

(iii) Overhead attributable and allo-
cable to the operation and mainte-
nance of the transportation system is
an allowable expense. State and Fed-
eral income taxes and severance taxes
and other fees, including royalties, are
not allowable expenses.

(iv) A lessee may use either para-
graph (b)(2)(iv)(A) or paragraph
(b)(2)(iv)(B) of this section. After a les-
see has elected to use either method for
a transportation system, the lessee
may not later elect to change to the
other alternative without approval of
MMS.

(A) To compute depreciation, the les-
see may elect to use either a straight-
line depreciation method based on the
life of equipment or on the life of the
reserves which the transportation sys-
tem services, whichever is appropriate,
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or a unit of production method. After
an election is made, the lessee may not
change methods without MMS ap-
proval. A change in ownership of a
transportation system shall not alter
the depreciation schedule established
by the original transporter/lessee for
purposes of the allowance calculation.
With or without a change in ownership,
a transportation system shall be depre-
ciated only once. Equipment shall not
be depreciated below a reasonable sal-
vage value.

(B) MMS shall allow as a cost an
amount equal to the allowable capital
investment in the transportation sys-
tem multiplied by the rate of return
determined pursuant to paragraph
(b)(2)(B)(v) of this section. No allow-
ance shall be provided for depreciation.
This alternative shall apply only to
transportation facilities first placed in
service or acquired after March 1, 1989.

(v) The rate of return shall be the in-
dustrial rate associated with Standard
and Poor’s BBB rating. The rate of re-
turn shall be the monthly average as
published in Standard and Poor’s Bond
Guide for the first month of the report-
ing period of which the allowance is ap-
plicable and shall be effective during
the reporting period. The rate shall be
redetermined at the beginning of each
subsequent transportation allowance
reporting period (which is determined
pursuant to paragraph (c)(2) of this sec-
tion).

(3) A lessee may apply to MMS for ex-
ception from the requirement that it
compute actual costs in accordance
with paragraphs (b)(1) and (b)(2) of this
section. MMS will grant the exception
only if the lessee has a rate for the
transportation approved by a Federal
agency for Indian leases. MMS shall
deny the exception request if it deter-
mines that the rate is excessive as
compared to arm’s-length transpor-
tation charges by systems, owned by
the lessee or others, providing similar
transportation services in that area. If
there are no arm’s-length transpor-
tation charges, MMS shall deny the ex-
ception request if:

(i) No Federal regulatory agency cost
analysis exists and the Federal regu-
latory agency has declined to inves-
tigate pursuant to MMS timely objec-
tions upon filing; and
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(i) The rate significantly exceeds the
lessee’s actual costs for transportation
as determined under this section.

(c) Reporting requirements. (1) Arm’s-
length contracts. (i) With the exception
of those transportation allowances
specified in paragraphs (c)(1)(v) and
(©)(1)(vi) of this section, the lessee
shall submit page one of the initial
Form MMS-4293 prior to, or at the
same time as, the transportation al-
lowance determined pursuant to an
arm’s-length contract is reported on
Form MMS-4430, Solid Minerals Pro-
duction and Royalty Report.

(if) The initial Form MMS-4293 shall
be effective for a reporting period be-
ginning the month that the lessee is
first authorized to deduct a transpor-
tation allowance and shall continue
until the end of the calendar year, or
until the applicable contract or rate
terminates or is modified or amended,
whichever is earlier.

(iii) After the initial reporting period
and for succeeding reporting periods,
lessees must submit page one of Form
MMS-4293 within 3 months after the
end of the calendar year, or after the
applicable contract or rate terminates
or is modified or amended, whichever is
earlier, unless MMS approves a longer
period (during which period the lessee
shall continue to use the allowance
from the previous reporting period).
Lessees may request special reporting
procedures in unique allowance report-
ing situations, such as those related to
spot sales.

(iv) MMS may require that a lessee
submit arm’s-length transportation
contracts, production agreements, op-
erating agreements, and related docu-
ments. Documents shall be submitted
within a reasonable time, as deter-
mined by MMS.

(v) Transportation allowances that
are based on arm’s-length contracts
and which are in effect at the time
these regulations become effective will
be allowed to continue until such al-
lowances terminate. For the purposes
of this section, only those allowances
that have been approved by MMS in
writing shall qualify as being in effect
at the time these regulations become
effective.
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(vi) MMS may establish, in appro-
priate circumstances, reporting re-
quirements that are different from the
requirements of this section.

(2) Non-arm’s-length or no contract. (i)
With the exception of those transpor-
tation allowances specified in para-
graphs (c)(2)(v) and (c)(2)(vii) of this
section, the lessee shall submit an ini-
tial Form MMS-4293 prior to, or at the
same time as, the transportation al-
lowance determined pursuant to a non-
arm’s-length contract or no contract
situation is reported on Form MMS-
4430, Solid Minerals Production and
Royalty Report. The initial report may
be based on estimated costs.

(ii) The initial Form MMS-4293 shall
be effective for a reporting period be-
ginning the month that the lessee first
is authorized to deduct a transpor-
tation allowance and shall continue
until the end of the calendar year, or
until the transportation under the non-
arm’s-length contract or the no con-
tract situation terminates, whichever
is earlier.

(iii) For calendar-year reporting peri-
ods succeeding the initial reporting pe-
riod, the lessee shall submit a com-
pleted Form MMS-4293 containing the
actual costs for the previous reporting
period. If the transportation is con-
tinuing, the lessee shall include on
Form MMS-4293 its estimated costs for
the next calendar year. The estimated
transportation allowance shall be
based on the actual costs for the pre-
vious reporting period plus or minus
any adjustments that are based on the
lessee’s knowledge of decreases or in-
creases that will affect the allowance.
Form MMS-4293 must be received by
MMS within 3 months after the end of
the previous reporting period, unless
MMS approves a longer period (during
which period the lessee shall continue
to use the allowance from the previous
reporting period).

(iv) For new transportation facilities
or arrangements, the lessee’s initial
Form MMS-4293 shall include esti-
mates of the allowable transportation
costs for the applicable period. Cost es-
timates shall be based upon the most
recently available operations data for
the transportation system, or, if such
data are not available, the lessee shall
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use estimates based upon industry data
for similar transportation systems.

(v) Non-arm’s-length contract or no
contract-based transportation allow-
ances that are in effect at the time
these regulations become effective will
be allowed to continue until such al-
lowances terminate. For purposes of
this section, only those allowances
that have been approved by MMS in
writing shall qualify as being in effect
at the time these regulations become
effective.

(vi) Upon request by MMS, the lessee
shall submit all data used to prepare
its Form MMS-4293. The data shall be
provided within a reasonable period of
time, as determined by MMS.

(vii) MMS may establish, in appro-
priate circumstances, reporting re-
quirements that are different from the
requirements of this section.

(viii) If the lessee is authorized to use
its Federal-agency-approved rate as its
transportation cost in accordance with
paragraph (b)(3) of this section, it shall
follow the reporting requirements of
paragraph (c)(1) of this section.

(3) MMS may establish reporting
dates for individual lessees different
than those specified in this paragraph
in order to provide more effective ad-
ministration. Lessees will be notified
as to any change in their reporting pe-
riod.

(4) Transportation allowances must
be reported as a separate line item on
Form MMS-4430, unless MMS approves
a different reporting procedure.

(d) Interest assessments for incorrect or
late reports and failure to report. (1) If a
lessee deducts a transportation allow-
ance on its Form MMS-4430 without
complying with the requirements of
this section, the lessee shall be liable
for interest on the amount of such de-
duction until the requirements of this
section are complied with. The lessee
also shall repay the amount of any al-
lowance which is disallowed by this
section.

(2) If a lessee erroneously reports a
transportation allowance which results
in an underpayment of royalties, inter-
est shall be paid on the amount of that
underpayment.

(3) Interest required to be paid by
this section shall be determined in ac-
cordance with 30 CFR 218.202.
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(e) Adjustments. (1) If the actual
transportation allowance is less than
the amount the lessee has taken on
Form MMS-4430 for each month during
the allowance form reporting period,
the lessee shall be required to pay addi-
tional royalties due plus interest, com-
puted pursuant to 30 CFR 218.202, retro-
active to the first month the lessee is
authorized to deduct a transportation
allowance. If the actual transportation
allowance is greater than the amount
the lessee has estimated and taken dur-
ing the reporting period, the lessee
shall be entitled to a credit, without
interest.

(2) The lessee must submit a cor-
rected Form MMS-4430 to reflect ac-
tual costs, together with any payment,
in accordance with instructions pro-
vided by MMS.

(f) Other transportation cost determina-
tions. The provisions of this section
shall apply to determine transpor-
tation costs when establishing value
using a net-back valuation procedure
or any other procedure that requires
deduction of transportation costs.

[61 FR 5481, Feb. 12, 1996, as amended at 64
FR 43289, Aug. 10, 1999; 66 FR 45769, Aug. 30,
2001]

§206.462 [Reserved]

§206.463 In-situ and surface gasifi-
cation and liquefaction operations.

If an ad valorem Federal coal lease is
developed by in-situ or surface gasifi-
cation or liquefaction technology, the
lessee shall propose the value of coal
for royalty purposes to MMS. MMS will
review the lessee’s proposal and issue a
value determination. The lessee may
use its proposed value until MMS
issues a value determination.

[61 FR 5481, Feb. 12, 1996, as amended at 64
FR 43289, Aug. 10, 1999]

§206.464 Value enhancement of mar-
ketable coal.

If, prior to use, sale, or other disposi-
tion, the lessee enhances the value of
coal after the coal has been placed in
marketable condition in accordance
with §206.456(h) of this subpart, the les-
see shall notify MMS that such proc-
essing is occurring or will occur. The
value of that production shall be deter-
mined as follows:
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(a) A value established for the feed-
stock coal in marketable condition by
application of the provisions of
§206.456(c)(2) (i) through (iv) of this
subpart; or,

(b) In the event that a value cannot
be established in accordance with para-
graph (a) of this section, then the value
of production will be determined in ac-
cordance with 8§206.456(c)(2)(v) of this
subpart and the value shall be the les-
see’s gross proceeds accruing from the
disposition of the enhanced product, re-
duced by MMS-approved processing
costs and procedures including a rate
of return on investment equal to two
times the Standard and Poor’s BBB
bond rate applicable under
§206.458(b)(2)(v) of this subpart.

[61 FR 5481, Feb. 12, 1996, as amended 64 FR
43289, Aug. 10, 1999]

PART 207—SALES AGREEMENTS OR
CONTRACTS GOVERNING THE
DISPOSAL OF LEASE PRODUCTS

Subpart A—General Provisions

Sec.

207.1 Required recordkeeping.

207.2 Definitions.

207.3 Contracts made pursuant to new form
leases.

207.4 Contracts made pursuant to old form
leases.

207.5 Contract and sales agreement
retention.

Subpart B—Oil, Gas and OCS Sulfur,
General [Reserved]

Subpart C—Federal and Indian Oil
[Reserved]

Subpart D—Federal and Indian Gas
[Reserved]

Subpart E—Solid Minerals, General
[Reserved]

Subpart F—Coal [Reserved]

Subpart G—Other Solid Minerals
[Reserved]

Subpart H—Geothermal Resources
[Reserved]

Subpart I—OCS Sulfur [Reserved]

AUTHORITY: 5 U.S.C. 301 et seq.; 25 U.S.C. 396
et seq.; 25 U.S.C. 396a et seq.; 25 U.S.C. 2101 et
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